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I
n 2010, Congress enacted The Patient 
Protection and Affordable Care Act 
(ACA). Patient Protection and 
Affordable Care Act, 42 U.S.C. 
§ 18001 et seq. (2010). 

Controversial from its inception, 
the ACA (aka “Obama Care”) has 
been met with both support and 
disdain. Proponents of the ACA laud 
the act for increasing health insurance 
coverage for millions of Americans, while 
simultaneously lowering healthcare costs. 
Opponents criticize the act as too far-reaching 
and even unconstitutional. Unsurprisingly, the 
act has made its way to the highest court and it 
appears it is on track to do so again.

In 2012, the Supreme Court of the United 
States addressed certain provisions of the 
ACA in its landmark decision in National 
Federation of Independent Business v. Sebelius, 
567 U.S. 519 (2012). Writing for the 5-4 
majority, Chief Justice John Roberts issued 
an opinion upholding the ACA’s individual 
mandate to buy health insurance as a 
constitutional exercise of Congress’ taxing 
power. Since this landmark ruling, there 
has been consistent, intense, and passionate 
political debate surrounding the ACA and the 
SCOTUS decision expounded in Sebelius. 

To date, Republicans have voted to repeal all 
or part of the ACA over 60 times. No attempts 
have been successful. However, in passing 
the Tax Cuts and Jobs Act of 2017 (TCJA), 
Congress eliminated the fine for violating the 
individual mandate starting in 2019. BUDGET 
FISCAL YEAR, 2018, PL 115-97, December 
22, 2017, 131 Stat 2054. Despite the survival 
of the individual mandate, the government has 
no ability to enforce the mandate. Effectively, 
there is no penalty for failing to comply. 

In February 2018, a group of 20 states 
sued the federal government in an 

attempt to strike down the ACA in its 
entirety. Texas, as well as 19 other states and 
2 individual plaintiffs, filed a complaint in the 
U.S. District Court attacking the validity of 
the individual mandate of the ACA. Texas v. 
United States, 340 F. Supp. 3d 579, 585 (N.D. 
Tex. 2018). The case styled as Texas v. U.S., but 
known as California v. Texas in the Supreme 
Court of the United States, highlights the 
present and contentious debate surrounding 
the ACA and further reminds us of the 
inherent uncertainties of the act’s future. 

A.The Case
The group of 20 states filed suit, primarily asking 
the Court to address three distinct issues. First, 
the court addressed issues of standing. Second, 
it addressed whether the ACA, as amended by 
the TCJA, is constitutional. Third, it addressed 
if the individual mandate can be severed from 
the remaining portions of the ACA if that 
section is ultimately deemed unconstitutional.

On standing, the court held that the 
individual plaintiffs had standing to bring 
their challenge because Section 5000A(a), the 
relevant portion of the ACA “requires them 
to purchase and maintain certain health-
insurance coverage.” Id. at 595.

As to the merits, the court held that the 
individual mandate section, as a whole, could 

no longer be construed as an exercise of 
Congress’s taxing power. The court reasoned 
that because the elimination of the fine for 
violating the individual mandate would no 
longer “produce at least some revenue for the 
Government,” that Congress was no longer 
exercising taxing power. Id. at 601. Thus, the 
court construed the individual mandate section 
as a “standalone command” to purchase health 
insurance, which exceeded Congress’s power 
under the Commerce Clause. Id.

On the issue of severability, the court 
focused primarily on the intent of the 2010 
Congress and certain legislative findings 
enacted by that Congress in its analysis. The 
court reasoned that “the text of the ACA is 
unequivocal” and that the minimum coverage 
provision is “inseverable — because it is 
essential — from the entire ACA — because it 
must work together with the other provisions.” 
Id. at 619. The court subsequently issued an 
order entering partial final judgment under 
Federal Rule of Civil Procedure 54(b), but 
stayed the effect of that judgment.

Shortly thereafter, both the state intervenor-
defendants and the federal defendants filed 
notices of appeal with the United States 
Court of Appeals for the Fifth Circuit. After 
the appeals were docketed, the United States 
House of Representatives intervened to defend 
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the ACA. 2019 WL 2252051. In December 
2019, a divided Fifth Circuit panel vacated 
in part and affirmed in part. Texas v. United 
States, 945 F.3d 355, 368 (5th Cir. 2019).

On the issue of standing, the Fifth Circuit 
found that both the individual plaintiffs and 
the state plaintiffs had standing to challenge 
the minimum coverage provision. Id. at 387. 
Regarding the individual plaintiffs, the Fifth 
Circuit reasoned that because the individual 
plaintiffs felt “compelled by the individual 
mandate to buy insurance” and bought insurance 
“solely for that reason,” that the individual 
plaintiffs had standing to challenge. Id. at 383.

Regarding the state plaintiffs, the Fifth 
Circuit found that the state plaintiffs were 
injured by the minimum coverage provision. 
The court reasoned that since the individual 
mandate section of the ACA causes some 
state employees to seek health insurance from 
the States, which in turn must spend money 
“to issue forms verifying which employees 
are covered,” that the states had standing to 
challenge the pertinent section of the ACA. 
Id. at 386.

On the merits, the Fifth Circuit agreed with 
the district court. It noted that the Sebelius 
court’s savings construction of the individual 
mandate section was “no longer available,” 
now that Congress had set the alternative tax 
provided for in the individual mandate section 
at zero. Id. at 390. Further, it found that the 
proper application of Sebelius to the new version 
of the statute required the individual mandate 
section to be read as a “command to purchase 
insurance.” Id. By interpreting the ACA in 
this fashion, the Fifth Circuit concluded that 
the amended statute “finds no constitutional 
footing in either the Interstate Commerce 
Clause or the Necessary and Proper Clause.” Id. 

On severability, the Fifth Circuit vacated 
the lower court’s judgment. It concluded that 
the district court’s analysis was “incomplete” 
because it gave “relatively little attention to 
the intent of the 2017 Congress,” and failed to 
“do the necessary legwork of parsing through 
the over 900 pages of the post-2017 ACA” 
and “explaining how particular segments 
are inextricably linked to the individual 
mandate.” Id. at 401.

The Fifth Circuit subsequently “direct[ed] 
the district court to employ a finer-toothed 
comb on remand and conduct a more searching 
inquiry into which provisions of the ACA 
Congress intended to be inseverable from the 
individual mandate.” Further, the court stated 
that “[i]t may still be that none of the ACA is 
severable from the individual mandate,” and 
“[i]t may be that all of the ACA is severable” 
or “that some of the ACA is severable . . . and 
some is not.” Id. at 402.

B. The Implications
The Supreme Court will decide whether to 
review the Fifth Circuit’s decision. On January 
21, 2020, the SCOTUS declined to expedite its 
decision about whether to take the case. Order 
List, 589 U.S. __, slip at 2 (U.S. Jan. 21, 2020). 
Accordingly, it will make its decision to grant 
or deny certiorari on a regular timeframe and 
should the SCOTUS opt to grant certiorari, 
the case may not be argued, or decided, until 
late 2020 or 2021. By then, the contemporary 
political environment and healthcare system of 
the United States may be dramatically different.
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The ACA’s reforms have undoubtedly 
affected millions of insured Americans in some 
way or another and have altered the individual 
insurance market since its implementation. A 
court decision invalidating the ACA would 
send complex and far-reaching ripples 
throughout the health care system, and has the 
potential to change contemporary healthcare 
as we know it. Approximately 20 million 
Americans’ insurance coverage flows from 
the ACA, and should the ACA be invalidated, 
those relying on the ACA would be forced 
to seek alternative coverage networks. Julie 
Royner, What Else Disappears If The ACA is 
Overturned?, NPR, December 16, 2019.

 Some “billions of dollars of private 
and public investment — impacting every 
corner of the American health system — 
have been made based on the existence of 
the ACA.” Id. From allowing adult children 
to stay on parental coverage networks 
until age 26 to requiring insurers to 
provide coverage to those with pre-existing 
conditions, any decision implicating ACA 
invalidation will need to be both measured 
and immensely pragmatic.

It seems very likely that the SCOTUS 
would examine the above-noted implications 
of invalidating the ACA should it grant 
certiorari. Further, there is no doubt the 
court would also examine its decision in 
Sebelius should it grant certiorari. The extent 
to which the court relies on the holdings 
expounded in Sebelius, however, remains a 
mystery. Just as the political environment 
of the United States has changed since the 
SCOTUS decided Sebelius, the composition 
of the court itself has been susceptible to 
ideological change based on a series of new 
judicial appointments. 

The current composition of SCOTUS 
justices maintains a uniquely distinct and 
different ideological identity than the court that 
decided Sebelius. Perhaps the SCOTUS now, 
given its current composition of justices, is less 
likely to rely on the holdings of Sebelius, and 
use this case as a platform for a “new” review of 
the ACA. It is hard to predict exactly what this 
court may do if it grants certiorari in this case 
and how it will tackle the issues presented in 
the lower courts involving standing, the merits, 
and potential severability. 

One thing that is easy to predict though, is that 
challenges to the ACA are not going away anytime 
soon and that inherent uncertainties in the 
American healthcare system will continue to exist.
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